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he does, both should be pari passu, and the rule of construing against 
the insurer and in favor of the insured, which Sanborn, J., has called 
the much abused rule, ought not to have any weight. Many of the 
authorities which have refused to follow the majority rule have had 
special reasons for their decisions. Pref. Ace. Ins. Co. v. Robinson, 
45 Fla. 525. 

The very earliest forms of accident policy made exemptions in 
case of suicide and so it seems reasonable to presume that words of 
doubtful construction should be interpreted to mean that intentional 
death only should excuse the company, while death from purely acci- 
dental and external means could only excuse the insurer from pay- 
ment when the language was so clear as to be unmistakable. 

The Bader case seems to be a virtual victory for the majority 
rule and we think the full indemnity would have been allowed if it 
were not for the "special indemnity" clause. Both on reason and 
authority the decision seems fully justifiable and it will be inter- 
esting to note the stand which the courts, concurring in Judge San- 
born's view will take when they have to determine the phrase "by 
shooting." 

EXTENT OF INDEFINITE EASEMENT AS EFFECTED BY THE EXTENT TO 
WHICH IT HAS BEEN USED. 

The New Jersey Court of Chancery has recently handed down 
a decision of great interest upon a question of much importance in 
this, the period of formation of the large pipe line systems of the 
future. In the case of Standard Oil Company v. Buchi, 66 Atl. 
(N. J.) 427, the plaintiff company acquired by deed from the defend- 
ants "the right to lay down pipes for the transportation of petroleum 
and to operate the same over" the lands, "together with all the right 
and privileges incident and necessary to the enjoyment of the grant 
and removal of the pipes." The plaintiff had twice exercised the 
right, but when he attempted to lay a third pipe over defendant's 
land close beside the others the defendants prevented it by vio- 
lence. The plaintiff asks for an injunction to restrain such inter- 
ference. The court held that that which was granted was not an 
easement as there was no dominant estate : that it was not a license, 
for a license is revokable, and this right was not: but that it was 
a positive and permanent interest or estate in the land: and that 
the previous exercise of the right did not define the extent of the 
right so as to prevent the laying of the third pipe. The injunction 
was granted with an order that plaintiff make compensation for 
additional damages occasioned by the laying of the "third pipe. 

The earliest view of this question is that where a right of way 
has been granted in general terms without specifying the width, the 
grantee is presumed to take a fee in the full width allowed by the 
charter, regardless of what is actually occupied. The question orig- 
inally arose in cases where railroads had not occupied the whole of 
the grant allowed by their charter. This view was arrived at from 
a consideration of the power of eminent domain, and of the interest 
so appropriated. 
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The right of eminent domain is inherent in the legislature and 
may be exercised by that body whenever public necessity requires. 
Otherwise, notwithstanding the public necessity, public ways would 
be impossible without the landowner's consent. That just com- 
pensation be assessed and tendered is the only limit placed on the 
exercise of this power. The legislature is the sole judge of what 
is of public necessity. The courts cannot question the decision, else 
they would, in effect, be taking this power from the legislature and 
vesting it in themselves, and the decisions as to public necessity 
might be as diverse and numerous as there are jurisdictions. Pub- 
lic ways might be prevented by the decision of a single court. Con- 
fusion has resulted from mistaking the manner of determining what 
is of public necessity, and what tribunal determines the necessity. 

As to the interest or estate appropriated, it is plain that the 
grantee is to have a fee in the whole tract granted. The full value 
of the land taken at the time it was taken has been paid as damages 
and nothing less than a fee was considered. So the grantee is pre- 
sumed to take the full width allowed by charter regardless of what 
is actually occupied. The Water Works Company of Indianapolis, 
et al. v. Burkhart, et ah, 41 Ind. 364 ; Campbell v. The Indianapolis 
& Vincennes Railroad Company, 1 10 Ind. 400 ; The People v. Smith, 
21 N. Y. 595. 

The attitude of the courts, however, changed later, and the grant 
was somewhat limited by them. According to this later view, the 
grantee has the free and perfect use of the land taken, so far as it 
is necessary to carry out the grantee's purposes. The former owner 
still holds the fee and may use it to the extent that his use does not 
interfere with that of the grantee. Upon the abandonment of the 
grant or discontinuance of its use by the grantee, all reverts back to 
the owner. But until then, the grantee has the paramount right. 
His right is commensurate with his necessities, and so may or may 
not require the full use of the grant. The grantee is the judge of 
what use his necessities require, and the courts cannot interfere 
where the grantee, in good faith, extends the use. Public necessity 
gives and limits the right of eminent domain, and if a mere easement 
is sufficient to accomplish the public purpose, a fee will not be taken. 
So, only so much land will be taken, not adversely held by another, 
as is reasonably necessary for the convenient use and maintenance 
of the grantee's purpose. This view is based upon the well-known 
principle that with a grant of power to accomplish any particular 
enterprise, and especially one of a public nature, is given authority 
to do all the necessary things to accomplish the principal object, so 
far as the grantor's own power extends. Kansas City Raihvay v. 
Allen, 22 Kan. 285 ; Babcock v. Western Railroad Corporation, 9 
Mete. (Mass.) 553; Day, Williams & Co. v. Railroad Company, 41 
O. St. 392 ; Railroad Company v. Telford's Ex'rs., 89 Tenn. 293 ; 
Nashville, C. & St. L. Ry. v. McReynolds, 48 S. W. (Tenn.) 258. 

The next and most recent view of the question is that it is an 
easement, and being granted in general terms cannot be extended by 
the grantee beyond the limits of the use first given it. This view 
is based on the following considerations: The grant is general and 
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indefinite as it does not specify the number or the size of the pipes, 
nor does it define or limit the place in which they are to be laid. 
However, these are not left unlimited to the grantee. The inten- 
tion of the parties concerning the limits can be arrived at only by 
considering the entire instrument, the circumstances surrounding 
the execution thereof, the situation of the parties and their acts con- 
temporaneous therewith, which have a legitimate tendency to show 
such intention. If a greater right than the one used be shown to be 
intended, the right would still exist to the grantee regardless of the 
extent to which it had been exercised. By the instrument "the 
right of way to lay pipes" is granted. The grantee clearly had, at 
the outset, the right to lay any size pipe or any number of pipes, 
within what would be considered a reasonable exercise of the grant. 
So the grantee contends that as the word pipes, being plural, enti- 
tles him to a more extensive use of the grant at the outset, it was 
not the intention of the parties to limit the grantee to a single pipe. 
The wording, however, is general and indefinite and does not show 
that the grantee was intended to have the right to extend the use 
from time to time. By the first exercise thereof, the general and 
indefinite easement becomes fixed and certain and cannot be exer- 
cised in any other place. The right once exercised in a fixed and 
defined course with the full acquiescence and consent of both parties, 
becomes and is as specific in respect to the extent thereof as if the 
extent had been particularly described in the grant, and neither 
party may change it without the consent of the other. Both parties 
are bound by the election. Such a limitation to the right is required 
by convenience and justice, else a continuing burden and an unre- 
strained control by the grantee would be cast upon the land. The 
single invasion does not warrant numberless invasions. "This rule 
rests upon the principle that where the terms of the contract are 
general or indefinite, so that its construction is uncertain and ambig- 
uous, the act of the parties contemporaneous with the grant giving 
a practical construction to it, shall be deemed to be a just exposition 
of the intent of the parties." This same reasoning applies as well 
to the size of the pipe as to the number of pipes. Winslow v. Val- 
lejo, 84 Pac. (Cal.) 191 ; Sked v. Pennington Spring Water Com- 
pany, 65 Atl. (N. J.) 713; Jennison v. Walker, 11 Gray (Mass.) 
423 ; Onthank v. L. S. & M. S. R. Co., 71 N. Y. 194. 

The holding of the court in the recent case accords with the 
second view above. This view is the best as it is most subservient 
of the interests involved. In each view the grant was construed 
from the intention of the parties as shown by the wording of the 
grant, the situation of the parties, and their contemporaneous acts. 
However, all courts are agreed that the grantee alone shall judge 
the extent of the first user under the grant. The first view permits 
an extension thereof to the full width given by the grant, without 
any interference by the grantor or the courts, if the grantee sees 
fit. This view is too broad as it permits the grantee to act from 
mercenary motives. The second view permits interference only 
when the grantee acts capriciously in the matter. The third view 
abandons all precedent and takes away from the grantee not only his 
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right to judge in the matter, but also the very right itself to extend 
the use. It thereby gives the courts the power of eminent domain. 
The second view, and the trend of the decisions, is to let the grantee 
judge and act for himself in the matter, so long as he does so in good 
faith. Again, in each case, the consideration paid is for the fullest 
enjoyment of the grant, and as the grantor has been paid in full, it 
would be clearly unjust to give the grantee anything less than that 
for which he has paid. Finally, in each and every case, both parties 
must have had in mind the fact that the business of the grantee 
would increase if the grantee was successful. The grantee could 
not know what extent his future business would require him to make 
of the first use of the right granted. The grantor knows this and 
sees that the grantee's first use is clearly measured by the necessities 
existing at the time of the first use, else the grantee would have 
taken more. So the only intention that could be construed from the 
act of the parties is that the grantee took what the necessities at the 
time required, and as further necessities arose requiring a further 
use of the grant it would only be fair to permit the grantee so to 
extend the use as to meet the necessity. The growth and develop- 
ment of great pipe line systems should not be retarded by so narrow 
a view of the question as expressed by the latest line of authorities, 
nor should the owners thereof be allowed to use their charters as 
a cloak to conceal their mercenary purposes as the oldest authorities 
permit. But so long as they, impelled solely by necessity, act in 
good faith and within reason, courts should encourage and protect 
them in all that they do. For these reasons the holding of the New 
Jersey court seems most just and fair. 



